ENVI RONMENTAL PROTECTI ON AGENCY
40 CFR PART 81
[ CA -  FRL - ]

Cl ean Air Act Finding of Attainnment;
California-Inperial Valley Planning Area;
Particulate Matter of 10 m crons or |less (PM10)

AGENCY: Environnmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: EPA is taking final action to find that the State of

California has established to EPA's satisfaction that the

| rperial Valley Planning Area (Inperial County), a PM 10
noder at e nonattai nnent area, would have attained the nationa
anbient air quality standards (NAAQS) for particulate matter
of ten mcrons or less (PM10) by the applicable Clean Air Act
(CAA or the Act) attainnent date, Decenber 31, 1994, but for
em ssions emanating fromoutside the United States, i.e.,
Mexico. As a result of this final action, Inperial County
wi Il not be subject to a finding of failure to attain and
reclassification to serious at this tinme and will remain a
noderate PM 10 nonattai nnment area.

EFFECTIVE DATE: This action is effective on [Lnsert date 30

days fromthe date of publication in the Federal Register].

ADDRESSES: You can inspect copies of the adm nistrative record

for this action at EPA's Region 9 office during normal



busi ness hours. U.S. Environnental Protection Agency, Region
9, Air Division, Planning Ofice (AIR-2), 75 Hawt horne Street,
San Francisco, California 94105.
El ectronic Availability

This docunent is also available as an electronic file on
EPA's Region 9 Web Page at http://ww. epa. gov/regi on09/air.
FOR FURTHER INFORMATION CONTACT: Doris Lo, U.S. Environmental
Protection Agency, Region 9, Air Division, Planning Ofice
(AlR-2), 75 Hawt horne Street, San Francisco, California
94105, (415) 744-1287, |o.doris@pa. gov.

SUPPLEMENTARY INFORMATION:

I. Background

| nperial County is a noderate PM 10 nonattai nment area
| ocated on the California border with Mexico, with a Decenber
31, 1994 attai nnment deadline. Under CAA section 188(b)(2)(A),
noderate PM 10 nonattai nnent areas nust be reclassified as
serious by operation of |aw after the statutory attai nment
date if the Adm nistrator finds that the area has failed to
attain the NAAQS. However, CAA section 179(B)(d) provides
that any area that establishes to the satisfaction of EPA that
it would have attained the PM 10 NAAQS by the applicable
attai nment date but for em ssions emanating from outside the

United States shall not be subject to the provisions of CAA



section 182(Db).

| nperial County and the California Air Resources Board
subm tted evidence that the County would have attained the PM
10 NAAQS but for transport from Mexico. The primary
i nformation prepared by the Inperial County Air Pollution
Control District (ICAPCD) is “lnperial County PM 10 Attai nment
Denonstration” (hereafter referred to as the “179B(d)
denonstration”) which was transmtted to EPA by the California
Air Resources Board (CARB) on July 18, 2001 letter from
M chael P. Kenny, Executive Oficer, CARB, to Ms. Laura
Yoshii, Acting Regional Adm nistrator, EPA Region 9).

Pursuant to CAA section 188(b)(2)(B) of the Act, EPA nust
publish a notice in the Federal Register identifying those
areas that failed to attain the standard and recl assifying the
areas to serious. On August 6, 2001, EPA issued two
alternative proposals:

1) to find that the State of California had established

to EPA's satisfaction that Inperial County, a PM 10

noder ate nonattai nnment area, would have attained the

NAAQS PM 10 by the applicable Clean Air Act attainnent

date, Decenber 31, 1994, but for em ssions emanating from

outside the United States, i.e., Mexico.

2) Alternatively, to find that Inperial County did not



attain the PM 10 NAAQS by its CAA mandated attai nnent
date. This proposed finding was based on nonitored air
quality data for the PM 10 NAAQS during the years 1992-
1994. A final action would result in a reclassification
to serious PM 10 nonattainnent for Inperial County.
These proposed alternative actions were published in a

Federal Register notice (66 FR 42187) on August 10, 2001

(proposed rule or notice of proposed rul emaking, NPR). The

30-day public coment period ended on Septenber 10, 2001. EPA

requested public coments on both proposals and received ten

comment letters fromthe foll ow ng:

. Sierra Club/EarthJustice Legal Defense Fund (David S.
Baron, Attorney)

. | rperial County Air Pollution Control District (Stephen
L. Birdsall, Air Pollution Control Officer)

. Congressman Duncan Hunter, U.S. House of Representatives,
Washi ngton, D.C. 20515-0552

. | nperial Valley Vegetable Growers Association (Lauren S.

Gizzle, Executive Director)

. | nperial County Farm Bureau (Lauren S. Gizzle, Executive
Di rector)
. California Farm Bureau Federation (Cynthia L. Cory,

Director, Environnental Affairs)



. Mar Vista Farnms, Inc. (Mchael B. Cox, President)

. Ni sei Farmers League (Manuel Cunha, Jr., President)

. California Cotton G nners and Growers Associ ati on (Roger
A. Isom Vice President & Director of Technical Services)

. Granite Construction Conpany (Jeff Mercer, Area nmanager)

Al'l of the comenters supported EPA s proposed finding of

attai nnent pursuant to section 179B(d) of the CAA, except for

the Sierra Club/EarthJustice Legal Defense Fund (Sierra Club).

While the Sierra Club raises sone inportant issues, EPA
was aware of these issues prior to the proposed rul emaki ng and
has not been convinced by Sierra Club that the State’s 179B(d)
denonstration is inadequate and that the finding of
nonattai nment and reclassification to serious should be
finalized. Thus, EPA is finalizing its action to find that
the State of California has established that Inperial County
woul d have attained the NAAQS for PM 10 by the applicable CAA
attai nnment date, Decenber 31, 1994, but for em ssions
emanating from Mexi co. Today’'s rul emaking provides EPA' s
responses to public comments and finalizes EPA s proposed
action.

II. Public Comments and EPA Responses

A. Sierra Club/EarthJustice lLegal Defense Fund (David S.




Baron, Attorney)

Comrents were subnmtted by the EarthJustice Legal Defense
Fund on behalf of the Sierra Club. 1In general, the Sierra
Cl ub opposes our proposed finding of attainment and asserts
that the 179B(d) denonstration does not adequately denonstrate
attai nment but for the em ssions emananting from Mexi co. The
Sierra Club believes we nust finalize our proposed finding of
nonattai nment and reclassification to serious PM 10
nonattai nment for Inperial County.
1. CAA Requires Modeling. The Sierra Club’s first group of
comments address the need for a nodeling denonstration. The
Sierra Club asserts that air quality nodeling is a requirenment
under CAA Section 179B(d) and that in order to qualify for a
179B(d) waiver, the state nust make a showing that is the
equi val ent of an attai nment denonstration which the Act and
EPA' s own regul ations and guidelines require to be based on
air quality modeling. The Sierra Club then discusses how the
State’s air quality nodeling does not adequately denonstrate
attai nnent of the 24-hour and annual PM 10 NAAQS due to
deficiencies with the nodeling inventory and nodeling
assunptions which are summari zed in EPA's responses bel ow.

EPA’'s response: EPA disagrees with the Sierra Club that a CAA

Section 179(B)(d) waiver nust be based on air quality



nodel i ng. CAA section 179B(d) does not require air quality
nodel i ng for PM 10 nonattai nnent areas at international
borders, and EPA's gui dance relating to serious PM 10
nonattai nment areas suggests nodeling as one of five nmethods
that may be used to determ ne attai nment but for international
transport.! In issuing guidance on CAA section 179(B), EPA
considered it appropriate to grant states nore flexibility in
maki ng the “but-for” attainment determ nation for border areas
due to the special difficulties that can be encountered at
t hese areas.

For exanple, it may be particularly difficult for States
to acquire the necessary input data for a valid nodeling
anal ysi s, including nonitored neteorological and air quality
data, accurate speciated em ssions inventories with tenpora

and spatial breakdown, and information on day-specific

EPA’s guidance appears in “State Implementation Plans for
Serious PM-10 Nonattainment Areas, and Attainment Date Waivers for
PM-10 Nonattainment Areas Generally; Addendum to the General Preamble
for the Implementation of Title I of the Clean Air Act Amendments of
1990,” 59 FR 41998, August 16, 1994. The guidance lists 5 types of
information that could be used to qualify for treatment under section
179B, and provides that “States may use one or more of these types of
information or other techniques, depending on their feasibility and
applicability, to evaluate the impact of emissions emanating from
outside the U.S. on the nonattainment area.” The General Preamble
goes on to note that “the first 3 examples do not require the State
to obtain information from a foreign country.” Only the fifth method
employs modeling. 59 FR 42001. As discussed in the proposed action,
the State submitted information addressing each of the 5 methods. 66
FR 42189-90.



em ssi ons, when such data nust be collected in areas outside
of the U S. The acquisition of such data is resource
intensive both in terns of noney and expert staff time, and

t he exercise may consune years of preparatory work and then
require additional tine and expense for quality assurance and
data preparation and analysis. |In cases where the critical
model i ng i nput data are not avail able or are inconplete or

i naccur ate, EPA believes that Congress could not have intended
to disallow areas from presenting, and EPA from approvi ng,

non- nodel i ng evi dence of “attainment but for transport.”

Al t hough nodeling i nput data were recogni zed to be
sparse, the State’'s 179B(d) denonstration did attenpt to
address each of the 5 all owabl e approaches specified in the
CGeneral Preanble, including an air quality nodeling “but-for”
attai nment denonstration for both the annual and 24-hour PM 10
NAAQS.

As discussed in the proposed rule, EPA did not base the
proposed finding of attainment for the 24-hour PM 10 NAAQS on
the State's air quality nodeling denonstration. The
sensitivity of the 24-hour PM 10 NAAQS to the nodeling inputs,
coupled with the lack of npodel validation, |ed EPA to concl ude
that, unlike the annual PM 10 NAAQS, the air quality nodeling

could not be relied upon for the 24-hour PM 10 NAAQS



attai nment denonstration. |Instead, EPA based its finding of
attai nment for the 24-hour PM 10 NAAQS on the State’s analysis
of nmonitoring sites, neteorol ogical conditions (which involves
an anal ysis of spatial plots, wind roses and back
trajectories) and inventory estimtes for both sides of the
border. EPA believes that these are valid alternative methods
for determ ning attai nment but for international transport
(see General Preanble at 59 FR 42001).

For the annual PM 10 NAAQS, nodel performance assessnent
al so raises issues, although these concerns are |ess than for
t he 24-hour NAAQS because day-specific nodeling inputs and
predi ctions are not needed. Moreover, to determ ne whether or
not I nperial County would have attained the annual PM 10 NAAQS
but for international transport does not require nodeling
precision, due to the fact that the annual arithnetic nean
concentrations for 1992-1994 are only slightly above the
annual PM 10 NAAQS (51 :g/n? at Brawl ey and 56 :g/n? at
Cal exico Dichot-Grant Street). All that is required of the
model in support of a “but for” denopbnstration is evidence that
at least a small portion of the nonitored concentrati ons was
due to transport of pollution from Mexico.

2. Adequacy of the State’s Emissions Inventory Input to the

Modeling. The Sierra Club comments that the State’s nodeling



inventory is insufficient because it was not devel oped for PM
10 nodel i ng, does not reflect peak PM10 levels, is not a
“current” and “accurate” inventory, and does not contain data
on actual PM 10 em ssions, but is based on the SCOS i nventory
which is adjusted with invalid assunptions (i.e., percentage
of TSP that is PM 10 and correlation of PM 10 enmissions to
popul ati on).

EPA Response: Wiile the nodeling inventory for Inperial
County was not devel oped specifically for PM 10 nodeling, it
does include PM 10 em ssions and represents the best avail able
inventory at this tinme. As discussed in EPA's Techni cal
Support Docunent (TSD) for the proposed rule, the nodeling
inventory was derived fromthe Southern California Ozone Study
(SCOS) nodeling inventory for a typical sumrer day. Seasona
adj ustments were made to the inventory, and the inventory was
scal ed, based on popul ati on changes, for the years 1992 to
1994. The use of this nodeling inventory to represent average
annual PM 10 concentrations is an acceptabl e approach, but the
use of this nodeling inventory to represent peak PM 10 days is
| ess reliable because enm ssions of PM10 are |likely to be

hi gher than the seasonal average on peak days. |In other
words, this inventory is nore reliable for the determ ning

attai nment of the annual PM 10 NAAQS than for the 24-hour PM

10



10 NAAGQS.
EPA does not agree that the nodeling inventory is

insufficient because it is based on the SCOS inventory and

adj ustments nmade to that inventory (i.e., percentage of TSP

that is PM10 and correl ation of PM 10 em ssions to

popul ation). As discussed above, the nodeling inventory

devel oped is the best available inventory and information at

this time. 1In order to develop a nodeling inventory for

| nperial County, the State took the SCOS nodeling inventory

and made adjustnments to reflect the PM 10 em ssions in

| nperial county. For exanple, the SCOS inventory included

em ssions of total suspended particulates (TSP). PM10 is a

subset of TSP. In order to to adjust for the SCOS inventory

for PM 10 em ssions, the State used an adjustnent factor of

1.93 which is based on a conparison of the 1997 SCOS i nventory

to Inperial County’s 1995 PM 10 em ssions inventory (best

avail able PM 10 inventory). The State al so adjusted the

inventory for changes in the population since the “vast

majority of PM10 em ssion in Inperial County are from area

sources such as unpaved roads, paved roads and agriculture.”?

Whil e these may not be the nobst precise adjustnment techni ques

’See the State’s 179B(d) denonstration (Chapter I11.B.
Model i ng Em ssions Inventory) for nore detailed information on
the how the State’ s nodeling inventory was devel oped.

11



for the Inperial County PM 10 nodeling inventory, EPA believes
t hese adjustnments are reasonable for the annual PM 10 NAAQS.
In general, there are many uncertainties in devel oping
PM 10 i nventories. This is partly due to intrinsic
variability, but also because soci oeconom c surrogate data and
| ocation-specific data needed to build a spatially and
tenmporally resolved inventory is sonmetines not avail abl e.
However, EPA believes that the fugitive PM 10 em ssion
estimtes and the nodeling that uses them are an adequate
basis for this action. The State is continuously inproving
and updating inventory information. The inventory used in the
State’ s denonstration represents the best avail able PM 10
inventory for the 1992-1994 tinmefrane.
3. Background Concentration in the Model. The Sierra Cl ub
coments that there is no basis for using the annua
background concentration of 25 :g/nf and that it is “the
product of pure specul ation.”
EPA Response: The background concentration | evel was based on
a frequency distribution analysis of nmeasured PM 10
concentrations at nonitors in the Inperial County and Mexi cal

from 1992 to 2000.3 EPA believes the 25 :g/n? background

3See the State’s 179B(d) denonstration (Chapter 111.D.
Background Concentrations) for nore information.

12



concentration level is a conservative |evel

4. Secondary Particles in the Model. The Sierra Cl ub
comments that the State’'s nodeling denonstration includes no
anal ysis for secondary particle formation.

EPA Response: Wiile there is no specific discussion of
secondary particulates in EPA's proposed rule (66 FR 42187),
the anal ysis provided by the state did account for the
formati on of secondary particul ates. See Inperial County PMLO
Attai nment Denonstration, Chapter I11.B, page 4. |In addition
the Inperial Valley/Mexicali Cross Border PM 10 Transport
Study (Transport Study) provides a filter analysis which

i ndi cates that secondary particul ates are neasured in the
range of 2 to 4 :g/n? for secondary ammoni um sulfates and 2 to
3 g/ n? for secondary ammonium nitrates (Transport Study,
Sunmary and Concl usi on, page 9-5) and are thus a small portion
of the particulate matter in Inperial County.

5. Proof that Mexico Emissions Impact U.S. Monitors and
Adequacy of Alternative Demonstration. The Sierra Club
asserts that the state has failed to denonstrate that PM 10
violations in Inperial County are actually being caused by

enm ssions from Mexico and that, even if air quality nodeling
was not required, the state’s “alternative” 179B(d)

denonstration (i.e., based on analysis of wind patterns and

13



popul ati on densities) is grossly inadequate. The Sierra Club
believes that the State’s analysis of wind patterns and
popul ati on densities does not show that any quantifiable
amount of particulates traveled to the U S. nonitors, |et

al one any anount that would contribute to nonattai nnent and
that there is nothing in the record relating to an actual
ampunt of PM 10 em ssions traveling from Mexico to I nperial
County. Also, the Sierra Club states that the | nperi al

Val | ey/ Mexi cali Cross Border PM 10 Transport Study (Transport
Study), which indicates that international transport is not

al ways the cause of PM 10 violations, were not refuted and are
nore reliable than the nore recent analysis by the state which
the Sierra Club clainms to be speculative. Finally, the Sierra
Club asserts that there is no analysis of the PM 10 transport
to Inperial County’s border from places other than Mexico
(i.e., on the U S. side).

EPA’'s response: The State’'s 179B(d) denonstration, which
includes a detailed analysis of spatial plots, wind roses and
back trajectories for each of the PM 10 exceedance days during
1992- 1994, provides the best qualitative analysis of the

em ssions from Mexico possible for the Inperial County area
for the period in question. Filter analyses often can provide

nore specificity on where the nonitoring em ssions are com ng

14



frombut, since the types of PM 10 sources are simlar on both
sides of the border, analysis of the Inperial County sanples
woul d not show what portion of the catch originated on the

Mexi can side of the border.*

The Sierra Club suggests that the anal yses found in the
State’'s 179B(d) denonstration prove nothing about whether or
not em ssions from Mexico are inpacting U.S. nonitors. EPA
bel i eves that given the available information, the State has
made a good argunment that Inperial County is being inpacted by
Mexi co em ssions. Additional activities (tracer studies, air
nmonitori ng studi es, establishnent of nore neteorol ogy stations
at border) could have been conducted, but it is not now
possible to create information from new studies for the 1992-
1994 timeframe. Thus, EPA believes that the State’'s 179B(d)

anal ysis of spatial plots, wind roses and back trajectories

“ As discussed in the proposed rule, the 1992-1993
| nperial Valley/Mexicali Cross Border PM 10 Transport Study
(Final Report, January 30, 1997) includes an analysis of the
particles collected in areas within Inperial County where
vi ol ati ons have been recorded. This sanple analysis
determ ned that geol ogi cal dust (70-90%, notor vehicle
exhaust (10-15% and vegetative burning (109 account for the
hi ghest contribution to PM 10 concentrations. These are the
predom nant em ssions sources on both sides of the border.
Thus, the filter analysis by itself could not be used to
determ ne the extent to which violations mght result from

i nternational transport.

15



provi des the best determ nation of PM 10 em ssions transport
from Mexi co.

EPA does not have to refute the Transport Study results
in order to nmake this finding of attainnent but for
international transport. As discussed in the proposed rule,
the additional w ndfield anal yses (Attachnment 2 to EPA’ s TSD,
Addi tional wi ndroses and wi ndfields for January 25, 1993)
provi ded a nore detail ed analysis, supplenmenting information
fromthe Transport Study.® The Transport Study is sinply an
effort to collect air quality data on exceedance days and
anal yze the data based on wind direction and speed, and the
study is thus very simlar to the analyses found in the
State’s denonstration. The Transport Study indicates that
several of the exceedance days appear to have stagnant w nd
conditions (1/19/93, 1/25/93, 7/7/94, 10/17/94 and 12/16/94),
but the State’s denonstration uses nore neteorol ogical data
and finds evidence that transport from Mexico is likely even
with the stagnant conditions at the surface. For each of the
exceedances, the State’'s analysis took into account additional
information not included in the Transport Study. This

information included: (a) the nunmber of hours with southerly

> See Attachment 2 to EPA's TSD, Additional w ndroses and
wi ndfields for January 25, 1993.

16



wi nd directions that have the potential to carry eni ssions
from Mexico into Inperial County; (b) the back trajectories
and back trajectories based on upper-air synoptic w nd data,
whi ch show t he exi stence of much higher winds fromthe south
that are de-coupled fromthe surface stagnant conditions, and
(c) the wi ndroses devel oped for all neteorol ogical stations,
suggesting that em ssions from Mexico likely contributed to

t he concentrations neasured at Braw ey. Based on this

addi tional information and the further analyses, the State
concluded that Inperial County would not have violated the PM
10 NAAQS but for transport from Mexico. |In weighing the “but-

for” evidence, EPA also considered it inmportant to consider
the relatively |low | evel of the 24-hour exceedances (162

g/ ¥, 175 :g/n¥, 165 :g/n¥, 159 :g/n¥, and 153 :g/n?¥). EPA
concedes that information is not available to determ ne with
confidence the exact quantity of PM 10 com ng from Mexico, but
EPA continues to believe that the State has diligently
col |l ected and anal yzed avail abl e evi dence and has successfully
denonstrated for each of the exceedance days the probability
that I nperial County would not have violated the NAAQS but for
t he em ssions emanating from Mexi co.

Finally, EPA believes that there were insufficient data

to support a nodeling assessnent of the potential for |ong

17



range transport fromthe South coast or other California areas
to Mexico and back again to Inperial. The Sierra Club
presents no evidence that there is transport from U S. sources
outside of Inperial County. Even if evidence existed that the
| nperial County nonitors were being inpacted by | ong range
transport fromwthin the U S., such evidence woul d not
invalidate the State’s denonstration that Inperial County
woul d have attained the NAAQS but for em ssions emanating from
Mexi co.

6. Emissions Inventories. The Sierra Club asserts that the
conpari son of em ssions inventories between Inperial and
Mexicali is inadequate due to the uncertainty in the Mexical
inventory, that the Mexicali inventory has not been analyzed
for transportability of particles and that the em ssions
inventory for Inperial County has never been approved by EPA,
and thus cannot be used to support a “but-for” finding.

EPA’'s response: The conparison of Inperial and Mexicali

em ssions was i ntended to provide support for the attainnent
finding. EPA agrees that there is uncertainty in the Mxical

i nventory, however, EPA also believes it is useful to exam ne
all available data for this attainnment finding. Even if the
Mexi cali em ssions were one-half of 257, as suggested by the

Sierra Club, the em ssions in the city of Mexicali (200 square

18



m | es) would be about half of the em ssions in all of Inperial
County (4060 square mles), but the em ssions density in

Mexi cali would still be much greater than in Inperial County.
As far as determ ning the transportability of em ssions from
Mexi cali, as discussed above and in the proposed rule, filter
anal yses have been exam ned for the border area and provided
sonme information on the particles characteristics. Finally,
as di scussed above, the em ssion inventories used in the
State’s 179B(d) denonstration are the nost current and best
avai l able. EPA plans to take action on the inventories when
they are submtted as part of the State |Inplenentation Plan
(SIP) for Inperial County.

7. Post-1994 Exceedances. The Sierra Club asserts that the
179B(d) determ nation is inadequate because it fails to

consi der the post-1994 exceedances. The Sierra Club states
that the post-1994 exceedances are nunerous, in Some cases
extreme, and relevant to the attai nnment but for international
transport determ nati on.

EPA’'s response: EPA believes that the post-1994 exceedances
are irrelevant to the determnations at issue. The statutory
attai nment date for the Inperial County PM 10 noderate
nonattai nnent area is Decenber 31, 1994. EPA believes the

State’s 179B(d) denonstration adequately denonstrates
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attai nment by exam ning the air quality data from 1992-1994.

If this denonstration is adequate, reclassification to serious
is not required. Section 188(b)(2) provides that: “Wthin 6
nmont hs follow ng the applicable attainnment date for a PM 10
nonattai nnent area, the Adm nistrator shall determ ne whet her
the area attained the standard by that date. If the

Adm ni strator finds that any Moderate Area is not in

attai nnment after the applicable attainment date ...” the area

shall be reclassified. While the second sentence of section
188(b)(2) contains the | anguage quoted by the commentor “is
not in attainment after the applicable attainnent date,” it is
clear that in the context of the first sentence of the

provi sion, which is the sentence that establishes the duty to
make an attai nment determ nation, the duty is to “detern ne
whet her the area attained the standard by that date [referring
to the phrase “applicable attai nment date” inthe opening

cl ause of the sentence].” Thus, EPA's duty is to determ ne
whet her the area attained by its attai nnent date and the

| anguage in the second sentence regarding a finding after the
attai nment date may reasonably be interpreted as referring to
the date the finding is made, which would necessarily be after

the attai nment date, not to the date used in the determ nati on

as the benchmark for determ ning attainment. The question of
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whet her an area should be reclassified is considered al ong
with whether an area has achieved attai nment by the attai nment
date. Thus, the air quality data fromthe years 1992-1994 are
the relevant data for determ ni ng whet her Inperial County
shoul d be reclassified to serious.

8. SIP Requirements. Finally, the Sierra Club asserts that a
179B(d) wai ver cannot be granted unless all noderate area SIP
requirenents (e.g., RACM RACT, New Source Review, etc.) are
bei ng net.

EPA’'s response: As discussed in the EPA's proposal, this

rul emaki ng does not address the SIP requirenments for |nperial
County but only the question of whether or not the State has
established that Inperial County attained the NAAQS by
Decenmber 31, 1994, but for international transport. CAA
section 179B(d) states that “any State that establishes to the
satisfaction of the Adm nistrator...that such State has
attained the national ambient air quality standard for [PM 10]
by the applicable attainnent date, but for em ssions emanating
fromoutside of the United States, shall not be submt to the
provi sions of section 7512(b)(2)...” which requires
reclassification upon failure to attain. This provision does
not require a SIP submttal in order for the waiver to be

granted. EPA is currently working with the Inperial County
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Air Pollution Control District and the California Air

Resour ces Board on devel opi ng an approvable State

| npl ementation Plan for Inperial County. A draft of this plan
was issued for public review in July 2001

B. Other Comments Supporting EPA’s Final Action

Besides the Sierra Club, all of the commentors support
EPA's finding of attainment but for international transport
and are extrenely opposed to the finding of nonattai nnent and
reclassification to a serious PM 10 nonattai nment area.
Comrent ors di scussed the overwhel m ng pol lution problem com ng
from Mexi co, the neasures their industries have taken to
reduce pollution and that it would be unfair to inpose
addi tional controls on sources in Inperial County. The
| nperial County Air Pollution Control District also provided
addi ti onal technical analysis supporting the methods used in
the State’s 179B(d) denonstrati on.

III. Summary of Final Action

EPA' s proposed rule (66 FR 42187) di scusses how t he
State’s 179B(d) denonstration is based on a conpetently
col l ected and exam ned set of the relevant avail able
i nformation, and reaches a reasoned concl usion that each of
the 1992-94 exceedances, which are only slightly above the

NAAQS, woul d likely not have occurred w thout poll utant
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transport from Mexi co.

I n summary, EPA continues to believe that CAA section
179B(d) does not nmandate a nodeling denonstration, and that
the State has provided evidence sufficient to show that, but
for international transport of PM 10, Inperial County would
have attained the annual and 24-hour PM 10 NAAQS by the
Decenber 31, 1994 deadl i ne.

IV. Administrative Requirements

A. Executive Order 12866

Under E.O. 12866, 58 FR 51735 (COctober 4, 1993), EPA is
required to determ ne whether regulatory actions are
significant and therefore should be subject to OVB review,
econom ¢ analysis, and the requirenents of the Executive
Order. The Executive Order defines a "significant regul atory
action"” as one that is likely to result in a rule that may
neet at | east one of the four criteria identified in section
3(f), including, (1)have an annual effect on the econony of
$100 million or nmore or adversely affect, in a material way,

t he econony, a sector of the econony, productivity,
conpetition, jobs, the environnent, public health or safety,
or State, local, or tribal governments or communities; (2)
create a serious inconsistency or otherwise interfere with an

action taken or planned by another agency; (3) materially
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alter the budgetary inpact of entitlenents, grants, user fees,
or | oan prograns or the rights and obligations of recipients
therof; or (4) raise novel legal or policy issues arising out
of | egal mandates, the President’s priorities, or the
principles set forth in the Executive Order

EPA has determ ned that the final finding of attainment
pursuant to CAA section 179B(d) would result in none of the
effects identified in section 3(f). A finding of attainnent
under section 179B(d) of the CAA does not inpose any
addi tional requirenents on an area. This actions does not,
in-and-of-itsel f, inpose any new requirenents on any sectors
of the econony.

B. Executive Order 13211

The final finding of attainment under CAA 179B(d)is not
subj ect to Executive Order 13211, “Actions Concerning
Regul ations That Significantly Affect Energy Supply,
Di stribution, or Use” (66 Fed. Reg. 28355 (May 22, 2001))
because it is not a significant regulatory actions under
Executive Order 12866.

C. Executive Order 13045

Executive Order 13045, entitled Protection of Children
from Environnmental Health Risks and Safety Risks (62 FR 19885,

April 23, 1997), applies to any rule that: (1) is determ ned
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to be “economcally significant” as defined under Executive
Order 12866, and (2) concerns an environnmental health or
safety risk that EPA has reason to believe may have a

di sproportionate effect on children. |If the regulatory action
meets both criteria, the Agency nust eval uate the

envi ronnental health or safety effects of the planned rule on
children, and explain why the planned regulation is preferable
to other potentially effective and reasonably feasible
alternatives considered by the Agency.

The final finding of attainment under CAA 179B(d) is not
subject to Executive Order 13045 because it does not involve
decisions intended to mtigate environnental health or safety
risks.

D. Executive Order 13132

Executive Order 13132, "Federalism" (64 FR 43255, August
10, 1999) revokes and repl aces Executive Orders 12612,
"Federalism™" and 12875, "Enhancing the Intergovernnent al
Partnership." Executive Order 13132 requires EPA to devel op
an accountable process to ensure “neaningful and tinely input
by State and | ocal officials in the devel opnment of regulatory
policies that have federalisminplications.” “Policies that
have federalisminplications” is defined in the Executive

Order to include regul ations that have “substantial direct
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effects on the States, on the relationship between the

nati onal government and the States, or on the distribution of
power and responsibilities anong the various |evels of
governnment.” Under Executive Order 13132, EPA may not issue a
regul ation that has federalisminplications, that inposes
substantial direct conpliance costs, and that is not required
by statute, unless the Federal governnent provides the funds
necessary to pay the direct conpliance costs incurred by State
and | ocal governnments, or EPA consults with State and | ocal
officials early in the process of devel oping the proposed
regul ation. EPA also nay not issue a regulation that has
federalisminplications and that preenpts State | aw unl ess the
Agency consults with State and local officials early in the
process of devel opi ng the proposed regul ation.

The final finding of attainment will not have substanti al
direct effects on California, on the relationship between the
nati onal governnment and California, or on the distribution of
power and responsibilities anong the various |evels of
governnment, as specified in Executive Order 13132. As stated
above, a finding of attainment under section 179B(d) of the
CAA does not inpose any additional requirenents on an area.
This action does not, in-and-of-itself, inpose any new

requi renents on any sectors of the econony. Thus, the
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requi renments of section 6 of the Executive Order do not apply

to this final action.

E. Executive Order 13175

Executive Order 13175, entitled “Consultation and
Coordination with Indian Tribal Governnments” (65 FR 67249,
Novenber 6, 2000), requires EPA to devel op an account abl e
process to ensure “nmeaningful and timely input by tribal
officials in the devel opnent of regulatory policies that have
tribal inplications.” “Policies that have triba
inplications” is defined in the Executive Order to include
regul ati ons that have “substantial direct effects on one or
more Indian tribes, on the relationship between the Federal
governnment and the Indian tribes, or on the distribution of
power and responsibilities between the Federal governnent and
I ndi an tribes.”

The final finding of attainment under CAA 179B(d) does
not have tribal inplications. For the reasons discussed
above, the final action will not have substantial direct
effects on tribal governnents, on the relationship between the
Federal governnment and Indian tribes, or on the distribution
of power and responsibilities between the Federal governnent

and Indian tribes, as specified in Executive Oder 13175.
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Thus, Executive Order 13175 does not apply to this rule.

F. Regulatory Flexibility Act

The Regul atory Flexibility Act (RFA) generally requires
an agency to conduct a regulatory flexibility analysis of any
rul e subject to notice and conment rul emaki ng requirenents
unl ess the agency certifies that the rule will not have a
significant econom c inpact on a substantial nunber of small
entities. Small entities include small businesses, small not-
for-profit enterprises, and small governnmental jurisdictions.

As di scussed above, the final finding of attainment under
CAA 179B(d) does not inpose additional requirenments on snall
entities. Therefore, | certify that this final action wll
not have a significant econom c inpact on a substantial nunber
of small entities.

G. Unfunded Mandates

Under section 202 of the Unfunded Mandates Reform Act of
1995 (" Unfunded Mandates Act"), signed into |law on March 22,
1995, EPA nust prepare a budgetary inpact statenment to
acconmpany any proposed or final rule that includes a Federal
mandate that may result in estimted costs to State, |ocal, or
tribal governnents in the aggregate; or to the private sector,
of $100 mllion or nore. Under section 205, EPA nust sel ect

the nobst cost-effective and | east burdensone alternative that
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achi eves the objectives of the rule and is consistent with
statutory requirenments. Section 203 requires EPA to establish
a plan for inform ng and advising any small governnments that
may be significantly or uniquely inpacted by the rule.

Wth respect to EPA's final finding of attainment under
CAA 179B(d), EPA notes that this actions in-and-of itself
establ i shes no new requirenents. Furthernore, EPA is not
directly establishing any regul atory requirenments that may
significantly inmpact or uniquely affect small governnents,
including tribal governnents. Thus, EPA is not obligated to
devel op under section 203 of UVRA a small governnment agency
pl an.

H. National Technology Transfer and Advancement Act

Section 12 of the National Technol ogy Transfer and
Advancenment Act (NTTAA) of 1995 requires Federal agencies to
eval uate existing technical standards when devel oping a new
regulation. To conply with NTTAA, EPA nust consider and use
“vol untary consensus standards” (VCS) if avail able and
appl i cabl e when devel opi ng progranms and policies unless doing
so woul d be inconsistent with applicable | aw or otherw se
i npractical .

EPA believes that VCS are inapplicable to today's final

action because they do not require the public to perform
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[Clean Air Act Finding of Attainment; California-Imperial Valley

Planning Area; Particulate Matter of 10 microns or less (PM-10); page
28 of 28]

activities conducive to the use of VCS.

List of Subjects in 40 CFR Part 81
Envi ronment al protection, Air pollution control, National

parks, W derness areas.

Aut hority: 42 U.S.C. sections 7401-7671q.

Dat e Laur a Yoshi

Acting Regi onal Adm nistrator

Regi on | X
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